KERALA REAL ESTATE REGULATORY AUTHORITY
L THIRUVANANTHAPURAM
Complamt No 294/2022
" Dated 27" February, 2023
Sri. M P. Mathews, Member.

Complainants

ey PrakashP s i

~ S/o Pavithran, Aged 56 years B
~ Flat No B 121, Centuary Park Apartments 48 Rlchmond Road
‘,:'Asok Nagar langalore Kamataka State, et

iy Lasnha Plakash

~ W/o Prakash ,.P**Ageda_e48 years, |
~ Flat No B 121, Cen ary Park Apartments 48 R1chmond Road




2 PTC Builders, PTC Towers '\
S.S. Kovﬂ Road , Thampanoor Thrruvananthapuram
Represented by its Managmg P ,ner Biju Jacob |

3. Managmg Partner PTC Buﬂders |
 Residence at Palasseri House, Kottamugal
Mannanthala Thrruvananthapuram 695015

[Adv M R Anandakuttan AdV Joseph Stephenson |
Adv.V. AJakumar] o |

Facts of the ‘Case '

. The Complamants are the Jomt owners of apartment 6-A, on the
6“’ ﬂoor of Aqua Vrsta apartment and the Respondent No l is the

Secretary of the Aqua Vrsta ownersandr allotteesassocratlon and i

the other respondents are promoters It was submrtted by the' 0

complamants that they were duly paymg the monthly

i mamtenance charges to the respondent Assocratlon ever smce its G

‘formatlon The complamants are therefore members of the s

| respondent assocratron The case of the complarnants is that the
promoter ‘had not fully completed the apartments th.e

complamants Were constramed to purchase and occupy the |

apartment though it was unn imbered. A

ymrtratron from the Responde:t No 2 and 3‘Efo approval of |

c W no effectlve L




construetron in the year 2016 majorrty of 1nvestors formed an
1 ’_ assocratlon and got it regrstered on 03- 06- 2017

: Aecordrng to the complarnants the promoter Wrth aview to break
up the assocratron created another association with the help of
proxy voters, and appo,lnted.one Sri. Yogaraj, the father of one of

the allottees as its President. 'Aceordfing to the eOmplainant the

~ said association demanded huge money from 1nvestors for payrng

fees to their lawyers to argue case against the 1ega11y forrned
association in which the Complainant was also involved. In a
series of complaints filed before the Real Estatje Regulatory
Authority by the allottees, the Authority, directed the
Respondents/Promoter  to form a “single AssOciation and
accordingly the respondent assoeratron was formed in January,
2021. It was submrtted by the complainants that Sri Yogaraj, who
18 ,.not, owning any of the apartments was;elected as the Presrdent
| of*the respondent*assoeiation The forrnation of the respondent :
assocratron was 1ntended to stop disputes between the assoeratron

: *members but the assoelatron is demandrng money by way of

| mamtenance charges for the prevrous perlod and the respondent

~along with few other rn:ernbers of the»respondent ,assoeratron
_ funreasonahly threaten the tenants oecupying' the apartments of

; cuttrng of facrhtres like hft starr case, water supply electrrerty

o etc further threaten to lockdown the apartment wrth th tenants

o ‘krzamental agony and Wo

. trapped 1nsrde The Complarnants states that they are put top

r,’f*‘ue\'{:to threatemng on therr hfe and‘:




: ‘property The Cornplarnant sought relief, to pass an order of
| permanent prohlbrtory 1njunct10n restralnlng the. Respondents or
‘their agents from obstructmg. the complamants, ortherr, tenants in

their use ~~and~en'joyment ‘of'(:ommon amenities and common
 facilities in the apartment complex. '

. The 'ReSpondent No 1 filed counter statement, stating that the
association was forgmedfsunder the -direCtions of the Real Estate
RegulatOry Authority in the course of set’tlernent»of a series of

complaints filed by the allottees vvho are aggrieved by the delay |
in 'completiOn of works of apartme'nts and regarding non-receipt
of the 0ccupancy certificate for the apartments and it was
essentially intended to stop the disputes that existed between the
two e;arlier‘s associations and to provide opportunity tofoMa legal
‘associati‘on as per orders dated 06-01 -2021, accOrdingly

g assoc1atron was formed in January 2021 Sufb‘seqUently, the
- annual election was conducted and in the general body meeting

on ~O~8 05-2022 ‘new office bearers were ,elected Wrth P.G
°~Yog1ra;|an as the pres1dent As per terms of bye- laws the accounts

| :of the erstwhlle assocratrons stand approved ‘audited and

¢ accepted at the first budget in the first general body meetlng

- convened wrthm 30 days after the formation of the assocratlon -

o ,«Steps to recover marntenance charges and arrears of marntenance

charges from 01 01- 2018 stands ratrﬁed approved and as such |

" f"the legally formulated newly assomatlon is legally and morally

o ,bound for the recovery of**; rr arps-of,malpntenanc;e charges and no




" . ,member is entrtled to bypass or evade llablhty on the clarm that - k
’ ,fthe cla1m of malntenance of prev1ous assocratron whrch was not
statutorlly recogmzed k k '
4. Accordmg to the 1 respondent the prevrous assoc1atron was also ¥
legally formed and they demed all allegatrons in the complamt
- and stated that ‘baseless allegatlons were seen 1ncorporated to
evade the hablhty to pay arrears of malntenance charges due from
 the complalnant amountmg to Rs. 68 250/— for the per1od fromg'
01 -01 2018 il January 2020 Even if the complalnants are
paymg mamtenance charges for the subsequent perrod (not
admltted) 1t w1ll not exonerate them from their llabrhty to pay
arrears for the prev1ous perrod An amount of Rs. 68250/— is due
| from the complamants Wthh the present assocratlon 1s entltled

. to recover from the complamants and their assets. If they are,

o reluctant to remrt the dues then it is open to the assomatron to

i deny the services to those members No ofﬁce bearers or other s

‘,‘members of the lSt respondent ever threatened the complamants

i ,.;,and at no pomt of t1me there was any move to cut off usage of

o jstarr case Water supply, electrlcrty on the ground of non-payment; ‘

4 of electrrclty, nobody had threatened the tenants to lock down the v

L apartments wrth the tenants trapped 1nsrde there was no occasron

Lo tfor any- mental agony or worry to the complalnantsf.due,;to threat "

physrcally and were heard

£ r the Complamant and the*g .




Respondent No 2 Wa?S? virtuaﬂy r prfesenti through his Counsel.
Havmg heard the Counsels for the partles on 27-02-2023 and"

hhavmg perused the documents of the case, the issue that came up |

“ for con51derat10n is whether a complamt can. be filed with this

Authority, by an all;ottee,agatnst the respondent assoelatlon,under

~ Section 31 of the Real Estate (Regulation&tD,eVelopment) Act,

| : The relief sought for by the Complamant is that to pass an order

- of permanent prohibitory injunction r,estrammgthe Respondents
or ,their' agent’s f:fromobStruCting?the eomplamants or their tenants
in their use and e'njoyment OFGomision: amenities and common
facrhtres in the apartment complex In a serles of complamts filed
by allottees agamst the promoters as Complamt No 3/2019
4/2019, 5/2()20, a 170/2020, | 188/2020, 189/2020, 199/2020,

©200/2020, 203/2020, 212/2020, 213/2020, 227/2020, 242/2020

and '240/201220? this Authority on 06-01-2021, gave *interimz_ |

" j 'dn ection to the Respondent/Promoter to convene a meetmg of all

e allottees for the formatlon of an assoelatlon as provrded under, |

. *e':fthe Act in the presence of the Counsels appeanng for both the o

. . partles and m the presenee of an ofﬁcer of the Authorlty There ‘

: Was a dlrectlon to the Ofﬁcer of the f,«*uthorrty to submrt thev

o report and to the Respondent/Promoter to ﬁle mmutes of meetmg .

e contalmng dec' 1on taken regardmg fo*v 1 ,n of assocnatron -

of all partrc'pants Who attended physrcally and thei !
’ g fally ThlS Authorr?;_} |




i 2021 passed ﬁnal ordersfin the above Cémplaints andfound that
, 'the building'was‘completed ~'to‘the~satisfaetion of the eorpo'ration
| authorltres The promoter Was also dlreeted to hand over the
‘common amenities after inspection to the satrsfaetron of the
association. The Authority had also found that vtheqoeeupanoy
eer,tiﬁcate was issued as per the adirectfionsevide Order dated,.6-04—
2017 of the Hon’ble High Court in WP(C) No 7236/2017. In the
oo(‘:upancy certificate the date of ‘completion was 1 1’-'()1—2013.
The project is not therefore _regiister,ed with the Authorityf tunder
 Section 3 of the Act, 2016, |
. This Complaint has been filed against the Association and the
promoters, seeking reliefs as stated above. As per Section 31 (1)
“Any aggrieved person may file a complaint with the Authority
'or' the adjudicating ofﬁ*cers as theease ‘may be for any violation
| 'or contraventron of the provrsmns of thrs Act or the rules and
| regulatrons made there under agarnst any promoter allottee or realk |
estate agent as the case may be L |
5 Explanatron — “For the purpose of thrs sub sectlon person” shall |
Q 1nclude the assocratron of allottees or any Voluntary consumer‘
assocratron regrstered under any law for the time berng m foree
. It is evrdent that under Section 31 of the Act | 2016 any person

can ﬁle a complamt only agarnst a promoter allottee or real estateﬁ |

| agent An allottee assocratl n when ag 'rreved is entrtled to ﬁle a

Complalnt Wlth th1s Authorri;f nst the promoter or an allottee :

- or a real estate agent by virtt hei explanatron to sub sectlon‘




(1) of Section 3l of fhe Real Estate (Regulation & Deve‘lopment)
i Act, 2016, since, per%SOﬁ :‘W0uld~f ~ihelude-an:assyoeiat'ioﬁﬁOf allottees, |
The “association of allottees’ is not included in the definition of
‘all()ttee"~f given in Section?(d) or of"“promo‘ter” given in Section
'Z(Zk) or of real estate agent given in Section 2 (zm)eof the Real
"Estate (Regulation & Develop‘meht) Act, 2016; andethefefore, no
eomplaint‘ean be filed against an association of allottees with this
Authority under Section 31 of the Real Estate (Regulation &
DeVeIopm'ent) Act, 2016. Accordingly, the present complaint is
not maintainable as against Respondent No 1. Since the building
is C‘ompletedand handed over to the resp.Ondent‘Asse‘ciati‘()n the
prOmoters have nothin‘g‘ to do with the niaintenance of the
common areas and therefore Respondents No 2 and 3, are
0 'unneces,fsarypartieﬁs in the complaint. '

Onthe ba51s of the abevey'faetsf and circum»Stéine‘es: of the case the
authorlty has foundthat thecomplamt is not mamtamable against
the respondent Asﬁsocia’tionl‘ and is therefore dismissed as not

maintainable.

Sri M.P Mathews
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yForwarded By/Order/




